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This is an appeal fromthe decision of the exam ner
finally rejecting clains 1-22, which constitute all of the

clainms of record in the application.
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The appellants’ invention is directed to a hanmock.
The subject matter before us on appeal is illustrated by
reference to claim1, which has been reproduced in an appendi x

to the Brief (Paper No. 8).

THE REFERENCES

The references relied upon by the exam ner to support the

final rejection are:

Ni cker son 369, 546 Sep. 6, 1887
Pal mer 468, 576 Feb. 9, 1892
LI oyd 631, 747 Aug. 22, 1899
Austrian patent (Haase) 49, 143 Jul . 1911

THE REJECTI ONS

Clainms 21 and 22 stand provisionally rejected under the
judicially created doctrine of obviousness-type double
patenting over clains 20 and 21 of copendi ng Application
Serial No. 08/609, 551.

Clains 1 and 3-10 stand rejected under 35 U . S.C. § 103 as

bei ng unpat ent abl e over Haase in view of Pal ner and LI oyd.
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Claim?2 stands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Haase in view of Palner, Lloyd and
Ni cker son

Clainms 11, 12 and 14-19 stand rejected under 35 U.S.C. §
103 as bei ng unpat ent abl e over Haase in view of Ll oyd.

Clains 13 and 20 stand rejected under 35 U S.C. §8 103 as
bei ng unpat ent abl e over Haase in view of Lloyd and Pal nmer.

The rejections are explained in Paper No. 4 (the fina
rejection).?

The appel lants’ argunents are set forth in the Brief.

OPI NI ON
The Doubl e Patenting Rejection
No term nal disclainmer has been filed, and no argunents
have been made di sputing the examner’s position with regard
to this rejection. W therefore shall sustain it.

The Rejections Under 35 U S.C. § 103

A rejection of clainms 21 and 22 under 35 U.S.C. § 112,
second paragraph, also was listed in the Answer. However,
according to Paper No. 7, this rejection was overcone by the
amendnent filed April 29, 1997 (Paper No. 6). W therefore
shall consider it as having been w thdrawn.
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The test for obviousness is what the conbi ned teachi ngs
of the prior art would have suggested to one of ordinary skill
inthe art. See Inre Keller, 642 F.2d 413, 425, 208 USPQ
871, 881 (CCPA 1981). In establishing a prima facie case of
obvi ousness under 35 USC § 103, it is incunbent upon the
exam ner to provide a reason why one of ordinary skill in the
art would have been led to nodify a prior art reference or to
conbi ne reference teachings to arrive at the cl ai ned
i nvention. See Ex parte O app, 227 USPQ 972, 973 (BPAlI 1985).
To this end, the requisite notivation nmust stemfrom sone
teachi ng, suggestion or inference in the prior art as a whol e
or fromthe know edge generally avail able to one of ordinary
skill in the art and not fromthe appellants’ disclosure.

See, for exanple, Uniroyal, Inc. v. Rudkin-Wley Corp., 837
F.2d 1044, 1052, 5 USPQd 1434, 1052 (Fed. Cr.), cert.

deni ed, 488 U.S. 825 (1988).

I ndependent claim 1 stands rejected as bei ng unpatentabl e
over Haase in view of Palner and Lloyd. This claimis
directed to the conbination of a body supporting nenber and a

pai r of spreader bars positioned at opposite ends thereof.
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The exam ner finds in Haase all of the subject natter recited
in this claimexcept for the spreader bars being split into
upper and | ower bar nenbers, and being “curved horizontally
and longitudinally relative to said body supporting nenber.”3
It is the exam ner’s position, however, that it would have
been obvious to one of ordinary skill in the art to split each
of the spreader bars of Haase in view of the teaching of
Pal mer, and to alter the curve of those bars to that required
by the claim in view of the teaching of LI oyd.

Ll oyd di scloses a wire nmesh hanmock havi ng a spreader bar
(9) that functions to “extend the hamock at each end” (page
2, line 29). Each is described as “a flexible spreader,
preferably a flat spring or steel strip,” which is “secured to
the edges of the hammobck” by clips (page 2, |line 28 et seq.).
As shown in Figure 1 of the LlIoyd draw ngs, the spreader bar
is curved “horizontally and longitudinally,” as is required by
claim1l. However, the nere fact that the prior art structure

could be nodi fi ed does not make such a nodificati on obvi ous

]In light of the description of the spreader bars provided
in the specification, we interpret the |anguage regarding
curvature to nmean that the spreader bar is “flat” when vi ewed
fromits ends, as shown in Figure 3, for exanple.
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unl ess the prior art suggests the desirability of doing so.
See In re Gordon, 733 F.2d 900, 902, 221 USPQ 1125, 1127 (Fed.
Cr. 1984).
Here, we fail to perceive any teaching, suggestion or
incentive in any of the three references cited against claiml
whi ch woul d have | ed one of ordinary skill in the art to
nodi fy the Haase spreader bars in the manner proposed by the
exam ner, inasnuch as the function of extending the hammock at
each end already is being perfornmed by Haase' s vertically
curved spreader bars. Wy, then, would one of ordinary skil
in the art have been notivated to make such a change, which
sinply would result in a different curvature being inparted to
t he spreader bar w thout any apparent change or inprovenent in
function. Qur reviewing court stated in In re Fritch, 972
F.2d 1260, 1266, 23 USPQ2d 1780, 1784 (Fed. GCir. 1992):

It is inpermssible to use the clained invention as

an instruction manual or "tenplate" to piece

toget her the teachings of the prior art so that the

clainmed invention is rendered obvious. This court

has previously stated that "[o] ne cannot use

hi ndsi ght reconstruction to pick and choose anong

i solated disclosures in the prior art to deprecate
the clained invention" (citations omtted).
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It is our view that the only suggestion for the proposed
change is found in the hindsight accorded one who first viewed
the appellants’ disclosure, and therefore a prinma facie case
of obvi ousness has not been established by the applied
references. In viewof this, we will not sustain the
rejection of claim1 or, it follows, of clains 3-10, which
depend t herefrom

Claim2 also depends fromclaiml1l. It stands rejected on
the basis of the sane three references, taken further with
Ni ckerson, which was cited for its teaching regarding the use
of apertures and channels. N ckerson fails to alleviate the
defici ency di scussed above, however, and therefore we al so
will not sustain the rejection of claim 2.

Haase in view of Lloyd forns the basis for the exam ner’s
rejection of independent claim11l. This claimcontains the
same requirenent regarding the curvature of the spreader bars
as was present in claiml1l, and we reach the sane concl usion

with regard to the outcone: A prima facie case of obvi ousness

is not established by the teachings of these two references,
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and we will not sustain the rejection. The sanme is true with
regard to dependent clains 12 and 14-19.

Clainms 13 and 20 al so depend fromclaim1ll, and they
stand rej ected as bei ng unpat entabl e over Haase, Lloyd and
Pal mer. Pal mer discl oses spreader bars having the sane
vertical curvature that is present in Haase, and therefore it
fails to cure the deficiency discussed above with regard to
claim1. Again, a prima facie case of obviousness has not
been established, and the rejection of these clains wll not
be sustai ned.

SUMVARY

The provisional rejection of clainms 21 and 22 under the
judicially created doctrine of obviousness-type double
patenting i s sustained.

None of the rejections under 35 U.S.C. § 103 are
sust ai ned.

The decision of the examiner is affirnmed-in-part.
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No period for taking any subsequent action in connection

with this appeal may be extended under 37 CFR § 1.136(a).

AFFI RVED- | N- PART

HARRI SON E. McCANDLI SH, Seni or
Adm ni strative Patent Judge

BOARD OF PATENT

NEAL E. ABRANMS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

LAWRENCE J. STAAB
Adm ni strative Patent Judge
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